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MATTER OF: Availability of appropriations for employees' union dues

DIGEST: W1here union dues wgere not collected by Department of Labor

pursuant to withholdinZ agraeement with union due to adrain-
iatrative error, Secretary mrust institute action to recover
resulting overpayment of saiary unlcss he waives such col-
lection pursuant to 5 U.S.C. 3 5554 (Supp III, 1V73). hither

the amounts collected or if waived, the e quivalent stw- should
then be paid to the union. The agency ainy not use its appro-
priated funds to pay the employees' de.bt to the union viitliouL

either collecting the amounts owed or vaiving such collection.

This decioion to the Secretary of Labor is in rcsponse to a rcquest

of the A';istae.nt Secretary for Mdminic tration and Nanagejent, Doppart-tmon 

of Labor, by letter dated li'arch 21, 1975, for our decision regarulinn the

evaila1J:biity of appropriated funda to pzy unioa duos Vwhich tihe Dcpart-
ment erroneously failed to vitihhold fror, enaployecc' salaries.

The DIeparteient of Labor and Departrm.eat of Labor Lodge 12 of the

Aierifcan Federation of Gover ;enct rLployt-ca, AYL-;CI, entored into an
agrecnaent on Septoenber 1, 1'N,4, providing that thle ]Departc.iet wcuuld

withhold uaion dues from ami employee's pay upon rcctipt of a voluntary

allotmosnt authorization (DL Form 1-181, August 19(4) from the cmployee.
The agrcei~eint provides in part that:

'Deductions will be made begiraningr with the ftr3t

pay period which berins after tie [autliorizatiol] forral
i3 received ini tLe appropriate payroll vffice anid be made
in each subsequent pay period until terminated f * %;*"

The Asaistant Secretary states that although deductions are usually

made within tlhe applicable period after receipt of the emrployee's volun-

tary authorization, occasionally they are iuadvertently initiated one or

two pay periods late. In mid-iDecer:.ber, 174, approx1rizately 200 voIlun-

tary authorization forms for the withholdiii- of union dues were received

by the D)epartment's payroll office. RccauSC of thle press of neccessary

end-of-year payroll office activities, tCe Department uras unable to bcgiri

deduction3 for union dues based on dia nei autlhoriZations for as :.nly as

three pay periods after receipt. Labor Lodge 12 opposes retroactive

deductions of due from mncibera' pay, and has filed a formal grievance

with the Department requestinFg that the Department reinburse it for
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dues not properly deducted, amounting to about $600. In an oral otatem2cnt

of its views, Labor Lod-e 12 explained that its objection to retroactive

withholdingwas fear of euployee resentment ngainit the union for hihat was,

after all, a c.anage-ment tIstake. The kitaat Secretary asha whether

funds appropriated to the Departmcnt ray be used to satisfy Local 12'o

request.

The agreement to withhold dues from union netibers' oaVlarics is specif-

ically nuthorizecd lby nection 21 of Ezec. C)Oder 14o. 11,91, 3 C.F.R. s5 254,

265 (1974) en d the Civil Service Regulatio-s, 5 C.F.R. S 550.321 (1974).

It is a valid contract, binduin, upon thc l VPrtnment of Labor, and in an

approprJ ate caso, the Departnmnt 17ould be liablo in noney damages for its

broach. 1Iational .'r-itime Unio? of oierica. Al.I-CIo v. IUnited Str ,

*No. 385-71 (Ct. C1., l~ec. 1b,, 1'973).

The employees voluntary allotrient requests Which were sub-Atted to

the Departcxnt cuthlorize eeduction of dueo uitil a written revocation

request is filed wit. the personnel offiee. Since thie nut1horizaticns uerc
in effect duri-ng the periods of tiue in quuOstion and cur0in tho:; periods

the cmployel3 were eatitled to all the benefits of union.nizbership, t'le

eMploy;es Owa thle union tile av3unt of tile due.3 for the pay period: in

queertiori. The ducts should be rctroactiv'e.y withcteld an.d [ paid to Cha unicn

in fui.fIllent of the eoartr;antt a oblliation uncler its contract ;-,ith the

union. SCe 42 Comp. Cc1n. ;2 (1C2) and 11-152£51, January 9, 19C.4, in

which an age-ency lhqad failed to collect a'nd pay over hcalth i Dsurance a roni

and B-16-0554, h'larch 23, 1967 ;rnd U-17424,9, Octclbur 23, 19744, iD lifo

insuranco premiiuns were similarly not collected and Vnid, due to :,this-

trative error. In ench instance, the c-mployce wvans held(, to h;aveC beea covered

for the Lenefits i.n. cuestion, notiLthstanding the. failure to dCduct the

proper tv..ounts £ron< his salary aiid thereaore udnsecquent collection of the

pre-iu;n, due was conside-red proper.

The payment of undon dues is a personal oblicgation of the en-.ployee

rmember aad cnamnot be considered a debt of the United States. Tihureforn

the ngency ,my not pay the union the equisalent ofount cf the dues fromi its

appropriated funds without citiler seekinig to recover thc aL, unts fror the

employees or e>:ercising its Power to waive collection from the ezployaeca

no discussed below.

When the agency is required to act az a collection a-ent, an in this

case, and fails to rake the required deductioun, the result is an overpay-.xat

of pay which raust be recovered from the eiiployee. iio;;cver, undor certain

circumstances 5 U.S.C. 5 554 (Supp. III, 1973) provides that collection

froe the employee inay be waived either by the CompLtroller General or, as

in the itstant case, hsion the claim is for an amount aggre~ating leas then

$500, by the head of the agency involved.



The standards for waiver of claim- arising out of an crroneous paynent

of pay are found in 4 Code of Federal llegulations 91-93. Section 91.5(c)

provides for waiver where:

"Collection action under the claim would be ngainst
equity and good conscience and not in tho beat interesta
of the United States. Geterally these criteria will be

net by a Eindin- that the erroneous payment of pay or
ollowances occurred through adm:inistrative error and that

tinre is no indication of fraud, rmiorepreaentation, fault
or lackl of (good faith on thie part ov tha e-raployec or rmcmlier

or any other person having an interest in obtaining a waiver
of tha clai;3 . . . . Waiver of overpayments of pay and
allowances under tlhs staiulard necesaarily must depend upon
the facts exiatinS in tha particular case..

Applying these criteria to caces finolving the ani istrative failure to

m-ha vippropriatc clecuctions for life or haltit inlivaince) 57 have per-i.ttcd
waiver in road calncs wnere it sccmed in quitablia to in.-UtC coLtrItI-ct! 

knol:cdpge of the ovcrpayctcnt and denicd It in others 'incre tUie enploycee war;

found to be, partially at f£ult in Dot briniging tha failure to cal.uct hic

prcmiumnI to Z2ini&;trative attention.. See L-176231, 1SnpLconoer 5, 3.972
(denial .u-3taincd:{J cmI reconsideratiJon, February 29 2.173); D-IC0137,
D)eclcnler X2f 1^7$; 1-l'313. !..ircml 33, 1975 (dcninl sustainied on recon--

videration,July 22', 1975).

Mile there have been no previous cases to date vhieh cousidLred th;1e

ialver of the colliction of union 6uet; on the alr,~jc bafsi as life or hea3Ali

innurance prciu-Us, there appcasa to be10 to reto'oii VIhY the lrU,;ge OL thun
statute arid rcgulatious shoild not be equally nl-P)"Aicable. '41curetore, if tGhe

Secretary r Laakc the necessary finridlmgs under .5 U.S.C. § 5534 (5upp. III, 19i73)

and the implcnnc1tin-, roguiat ions, he nMy uaive collection of the erroreuu

overpayments of salary to UCesO C.MpLoyeea for whxom there sLhould have becn
deductionls for union du.

Since eulwection (e) of sectiou .5564, rwyra. , provides that "an erroneoue

paynent, the collection of which ic waived under this section is deeueed a

valid payment for all purposen," if v-aiver is granted, the Secretary nust

consider that the deductions have been imadc and must turn over the proeeds

to the union cs requirvd by his agreeient.
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Comptroller Ceneral
of the United States




